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1 Introduction 

1.1 Overview 

1.1.1 This Confidential Annex has been written by Starling Learning. It contains sensitive information relating to 

raptors, black grouse and protected mammals and should not be released into the public domain due to the 

risk of persecution of these species. 

 

2 Protected Mammals 

2.1 Confidentiality 

2.1.1 The following site data are confidential, and are submitted in terms of and incorporate the provisions of the 

Environmental Information Regulations 1992. They remain the property of the person supplying the data and 

without the consent of that person, cannot be disclosed to any individual or organisation. 

2.1.2 They are being used in support of a development and the details of sensitive sites should not be contained in 

the public document, but rather referred to generally in the text.  The sensitive details of protected structures 

should be contained in this clearly-marked, Confidential Annex, which should only be made available to the 

Planning Authority, NatureScot and the RSPB. 

2.1.3 The following information has been gathered from field survey by Starling Learning staff. 

 

2.2 Protected Species 

2.2.1 This Confidential Annex provides sensitive information on Badgers (Meles meles). 

2.2.2 The site was found to have a well-established network of Badger paths, most following the field 

boundaries with well-used paths under stock fencing or through stone dykes making it possible to 

determine these paths as Badger rather than sheep which were also present. Three well-used latrines 

were also noted, two in the north-west corner of the site and another beside a Badger path on a field 

boundary the eastern side of the site. Foraging activity was noted widely, concentrated in the more 

improved grassland areas with a further used dung pit noted in one such area on the southern 

boundary of the site. The source of the site activity was found to be a large sett situated in sandy soil 

on the edge of what appeared to be a man-made pit situated just south of the West Dykes site 

boundary (NS 67991 38332). The sett looked to be long-established and was found to consist of 

sixteen well-used holes and had a further well-used latrine situated nearby.  

2.2.3 In the adjacent West Dykes site, a survey of the access track route also revealed extensive use by 

foraging Badgers, many well-used paths and a further four active latrines, three of these on the eastern side 

of the site, the remaining one in the south-west corner. The path network suggested this activity was linked 

to the sett discovered in the West Dykehead site. Badger evidence is shown on Figure 1.  



 

 

Figure 1.Protected Species  



 

 

2.2.4 No protected structures for Otter (Lutra lutra) were recorded; however they are foraging on site. Table 

1 below also includes a summary of Otter evidence. 

 

Table 1.  Badger and Otter evidence 
 

No Grid Ref (NS) Description 

Badger Evidence 

1 67738 38762 Latrine with 15 well-used pits 

2 67144 39054 Forage 

3 67784 38716 Latrine; 5 well-used pits 

4 67836 38657 Latrine; 15 well-used pits 

5 67343 38160 Latrine; 17 used pits 

6 67321 38127 Latrine; 5 well-used pits 

7 68017 37849 Latrine, one used pit and surrounding foraging signs 

8 68081 38331 Latrine, 11 well-used pits, 9 of which using existing shallow drainage ditch 

9 68000 38324 Latrine with 8 pits   

10 67991 38332 Sett with 16 holes 

11 67783 38529 Latrine with 4 well-used pits 

Otter evidence 

12 67523 38346 Two old spraints 

13 67513 38350 Old spraint 

14 67658 38863 Two old spraints 

 

 
Figure 2. Well used Badger latrine. 
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3. Reduction of Impacts and Wildlife Legislation 
 

3.1.1 The Badger sett is located beyond the recommended buffer of 100m1. The closest point of the 

development to the sett is the southernmost turbine at approximately 230m away. It is recommended 

a Badger Species Protection Plan is written which includes: 

• Pre construction Badger survey; 

• Constraints map for construction company and toolbox talk for staff; 

• Buffer marked off with no vehicular access allowed within this; 

• Planting around the sett of Hawthorn and Brambles to protect the sett; 

• No night-time working. 

 

3.1.2 Badgers and their setts are protected by the Protection of Badgers Act 1992. Offences relevant to 
development works include: 

• Wilfully kill, injure, take, possess or cruelly ill-treat a Badger, or attempt to do so. 
• Interfere with a sett by damaging or destroying it. 
• Obstruct access to, or any entrance of, a Badger sett. 
• Disturb a Badger when it is occupying a sett. 

Note that if any of the above resulted from a person being reckless, even if they had no intention of 
committing the offence, their action would still be considered an offence. 

A person is not guilty of an offence if it can be shown that the act was 'the incidental result of a lawful 
operation and could not have been reasonably avoided'; only a court can decide what is 'reasonable' in 
any set of circumstances. In practice, a developer can avoid running into problems here if the procedure 
within this report is followed. 

Penalties for offences under this legislation can be up to six months in prison and a fine of up to £5,000 for 
each offence. 

A Badger sett is defined in the Act as 'any structure or place which displays signs indicating current use by 
a Badger'. This can include culverts, pipes and holes under sheds, piles of boulders, old mines and quarries 
etc. 

'Current use' does not simply mean 'current occupation' and for licensing purposes it is defined as 'any sett 
within an occupied Badger territory regardless of when it may have last been used'. A sett therefore, in an 
occupied territory, is classified as in current use even if it is only used seasonally or occasionally by Badgers, 
and is afforded the same protection in law. 

Additional offences relate to cruelty; digging; dogs entering setts, possession and sale and marking.    

Section 33 of the Wildlife and Natural Environment (Scotland) Act 2011 amends the Protection of Badgers 

Act 1992 by creating a new offence of knowingly causing or permitting offences under that Act. 

 
1 https://www.nature.scot/doc/standing-advice-planning-consultations-badgers 

 

https://www.nature.scot/doc/standing-advice-planning-consultations-badgers
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Part 5 Section 36 amends the Nature Conservation (Scotland) Act 2004 by inserting a new Section into that 

Act, which requires those public bodies subject to the biodiversity duty to prepare and publish reports on 

compliance with that duty every 3 years. 

The 1992 Act provides for licences to be issued for certain activities which would otherwise be prohibited. 

NatureScot is the authority responsible for issuing licences under the Act for the purpose of development as 

defined under the Town and Country Planning (Scotland) Act 1972, now superseded by the Town and 

Country Planning (Scotland) Act 1997. 

A licence must be obtained from NatureScot for any work that may cause disturbance to a Badger or 

involves the damage or destruction of a sett. Licences are generally, but not exclusively, issued to Badger 

experts, whose role is to provide on-site advice and, where necessary, supervise all the licensed work. In 

some cases, the licence may be issued directly to the developer, in which case the Badger expert would be 

named as their agent. To whom the licence is issued is dependent on the development, but also on what 

and who is involved in the necessary works. Should there be any uncertainty over the respective roles and 

responsibilities in this regard; the developer should contact NatureScot for clarification. Licences are not 

normally issued during the breeding season, which is between 30th November and 1st July, and cannot be 

issued retrospectively. Activities that necessarily involve disturbance should therefore be programmed to 

take place out of this period. Licences are usually only issued after full planning permission has been 

granted so that there is no conflict with the planning process. 


