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1. Introduction  
  

1.1 Background  
  
Starling Learning was commissioned by Clean Earth Energy to carry out a Preliminary Ecological 

Appraisal of an area of farmland and moorland southeast of High Dykes Farm near Strathaven, South 

Lanarkshire. The survey was commissioned to identify any potential ecological constraints to the site 

from the proposed construction of two turbines, access track and associated ancillary structures. 

  

1.2 Site description  
  
The proposed development site is located just off the B743 between Strathaven and Dungavel. An 

access track is proposed to run from south of this road up on to the lower slopes of Hawkwood Hill to 

a single turbine on West Dykes. The access track will then continue west and south to the two West 

Dykehead turbines. A central grid reference for the wind farm is NS 67859 38356. Figure 1 below shows 

the location. 

 

 
Figure 1. Location of survey area, West Dykes 
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2. Methodology  
  

2.1 Desk Study  

  

A brief desk study was carried out to investigate species, habitats and nature conservation sites in the 

area.  

This included:  

• National Biodiversity Network Gateway (NBN Gateway)1;  

• Scottish Natural Heritage interactive online map (SNHi) database; and 

• Data from Environmental Statements of adjacent wind farm developments. 

 

2.2 Field Survey 

2.2.1 The field survey work involved the following:  
 

• Phase 1 Habitat Survey; 

• Identification of notable and protected habitats; 

• Description of site condition; 

• Walkover to assess site for potential protected species and identification of further survey 
requirements;  

• Assessment of site for birds; 

• Target notes;  

• Identification of GWDTEs; and 

• An update of the protected species of the West Dykes access track and turbine surveyed originally 
in 20192. 

2.2.2 An Extended Phase 1 habitat survey was carried out on a single visit in following the standard 

methodology described in ‘Guidelines for Baseline Ecological Assessment’3, which augments the 

methods described in the ‘Handbook for Phase 1 Habitat Survey: a Technique for Environmental Audit4. 

Consideration was also given to how the different habitats might relate to the National Vegetation 

Classification (NVC). Standard Phase 1 mapping techniques are modified a little given the small size of 

the site.  

 Each habitat was classified in the field and its extent mapped onto an aerial view of the area. Notes 

were made in the field relating to dominant plants, structure of vegetation or points of general 

conservation/ecological interest, including the presence, or potential presence of notable or protected 

species on the site. Any evidence of invasive plants was searched for.  

 

 
1 NBN Gateway http://data.nbn.org.uk/imt  

  
2 Parsons L. Starling Learning (2019) West Dykes Preliminary Ecological Appraisal. Clean Earth Energy 
3 Spon. E & FN. Institute for Environmental Assessment (1995). Guidelines for Baseline Ecological Assessment  

  
4 Joint Nature Conservation Committee JNCC (2010).  Handbook for Phase 1 Habitat Survey – A Technique for Environmental 

Audit.  JNCC, Peterborough  
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2.2.3 The protected species survey involved the following: 

• Bat roost assessment; 

• Breeding bird survey; 

• Badger survey Meles meles; 

• Otter Lutra lutra; and 

• All other protected species were considered and recorded. 

 
2.2.4 The bat survey consisted of an inspection of the trees to assess them for potential roost features 

(PRFs) for bats or for use by nesting birds.  Trees were examined from the ground using binoculars. 

Based on the number, location and type of any potential roost features, the building and trees were 

categorised as having negligible, low, moderate or high potential for roosting bats, or confirmed roost 

where direct evidence of bat presence was encountered.   

2.2.5 The other surveys consisted of a search of the site with a surrounding 50m buffer for evidence of 

use by protected mammals. This was extended further (250m) to check the small watercourse for 

Otters.  

2.2.6 A breeding bird survey was also included using modified Brown and Shepherd survey to include 

moorland passerines and also Common Bird Census techniques.  

2.2.7 The field visit took place on the 13th of April 2022 by an experienced surveyor, Alan Wood of 

Starling Learning.  

 

3. Baseline 
 
3.1 Desktop Results 

3.1.1 Designated sites within 2km of the survey areas were searched for. There are no designated sites 

within that area. The Muirkirk and North Lowther Uplands Special Protection Area (SPA) is within 4km 

of the development. Results of ornithological surveys for the nearby Kype Muir, Bankend Rig II and 

Dungavel Wind Farms showed no negative significant impact on the bird populations of the SPA. 

 
3.1.2 The Kype Muir Wind Farm and extension are directly adjacent to the proposed development. The 

potential effect on habitats, protected species and birds was deemed to be insignificant. Badger and 

Otter were recorded on site and a variety of bat species including Leisler’s were recorded foraging on 

site but not roosting. It was assumed a small number of reptiles were present. 

3.1.3 At Bankend Rig II Otter and Badger activity was recorded. Common Pipistrelle, Soprano Pipistrelle, 

Myotis species and Nyctalus species of bat were recorded foraging. Low numbers of reptiles are 

assumed to be present. Hen Harrier Circus cyaneus, Merlin Falco columbarius and Long-eared Owl Asio 

otis nested in their adjacent Conservation Management Plan area. No significant impact on habitats or 

species was predicted. 
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3.1.4 Surveys for the single turbine at Mount Farm (6km northwest) recorded use of the site by Otter, 

Badger and various bat species. Low numbers of Common Lizard Zootoca vivipara were recorded. Birds 

recorded on site included Barn Owl, Pink-footed Geese Anser brachyrhynchus, Curlew Numenius 

arquata, Snipe Gallinago gallinago, and Golden Plover Pluvialis apricaria. No significant impacts on 

habitats or species were predicted. 

3.1.5 Surveys for the Land at Low Drumclog wind farm recorded a number of significant habitats 

included blanket bog and wet modified bog. Protected species recorded were Common Pipistrelle, 

Soprano Pipistrelle, Otter, Badger, Brown Hare, Roe Deer, Common Lizard and Large and Small Heath 

butterflies. Bird species included Goshawk, up to 90 Golden Plover in winter, breeding Curlew, Lapwing, 

Snipe, Barn Owl, Cuckoo and Skylark. 

3.2 Field Survey Results 

3.2.1 Habitat Survey 

The following habitats were recorded on site: 

• Broadleaved woodland plantation; 

• Parkland; 

• Semi-improved acid grassland; 

• Semi-improved neutral grassland; 

• Marshy grassland; 

• Wet modified bog; 

• Acid/neutral flush; 

• Swamp; 

• Running Water; 

• Quarry; 

• Spoil; and 

• Wall. 

 

A1.1.2 Broadleaved plantation woodland 

There is a small broadleaved woodland area near the western tip of the site, formed of two rows of 

trees at its north end. This has been mapped for convenience as plantation woodland. The most 

common tree species is Beech Fagus sylvatica and there is also some Oak Quercus robur, Ash Fraxinus 

excelsior and a little Hawthorn Crataegus monogyna. There is a small proportion of conifers in the 

canopy, with some Scots Pine Pinus sylvestris, Larch Larix sp and Sitka Spruce Picea sitchensis. There is 

little or no understorey and the field layer is similar to the habitat in the surrounding fields, without 

any obvious woodland plants. The wood is open to grazing animals. 
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Figure 2. Rows of trees 

 

A3.1 Parkland/scattered trees (A Woodland and Scrub) 

Lines of trees stretch eastward from the small woodland area, marking out old boundary lines. The species 
composition of the boundary line trees is similar to that of the small woodland.  

 

B1.2 Semi-improved acid grassland 

Much of the pasture in the higher area of the site is mapped as this category. The ground has been well-
improved in the past and the soil seems no longer strongly acidic and might be circum-neutral locally. The 
coarse grasses Yorkshire-fog Holcus lanatus and Tufted Hair-grass Deschampsia cespitosa are common along 
with finer species such as Common Bent Agrostis capillaris and Anthoxanthum odoratum. The sward is very 
mossy in places. There are frequent scattered patches dominated by Soft Rush Juncus effusus. 

 

B2.2 Semi-improved neutral grassland 

This type of grassland marks out the wetter areas of the hill pasture at the site and probably represents 
invasion following past improvements, especially after disturbance. The habitat is very species-poor and is 
overwhelmingly dominated by Soft Rush with small proportions of Sharp-flowered Rush Juncus acutiflorus, 
Tufted Hair-grass and Yorkshire-fog. Some parts of the grassland would be referable to NVC MG10 Holcus 
lanatus-Juncus effusus rush-pasture but most of the time the vegetation just consists of dense Soft Rush.  
 

B5    Marshy grassland (B Grassland and marsh) 

This habitat is found along the margins of the various drainage ditches and seepages that cross the site. 

Rush species are abundant, mainly Soft Rush, less often Sharp-flowered Rush Juncus acutiflorus. They can 

be joined by several distinctive marsh herbs, however few of these flower at the time of the survey visit, 

and only Brooklime Veronica beccabunga, Creeping Buttercup and Sorrel Rumex acetosa were noted. This 

assemblage of species is referable to M23 Juncus effusus/acutiflorus-Galium palustre rush-pasture in the 

NVC. 
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Figure 3. Species-poor semi- improved acid grassland in the distance, beyond swamp in small depression 

 

E1.7 Wet modified bog 

On some of the highest ground at the site there is some wet modified bog. Hare’s-tail Cottongrass 

Eriophorum vaginatum is found throughout with less frequent Heather Calluna vulgaris, Cross-leaved 

Heath Erica tetralix and Blaeberry Vaccinium myrtillus. The habitat is mapped as wet modified bog for 

convenience, but there is some local variation. There are some patches where there is little else other 

than the large tussocks of Hare’s-tail Cottongrass with acidophilous mosses such as Pleurozium shreberi. 

Those might be better thought of as dry modified bog. Some other areas have some Sphagnum moss, 

mainly S. capillifolium. The bog has been systematically drained in the past, with moorgrips close together, 

approximately 6m apart. 

 
Figure 4. Scattered tussocks of Hare’s-tail Cottongrass in degraded bog habitat with large moss 

hummocks, with red Sphagnum capillifolium showing in the foreground  
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E2.1 Acid/neutral flush 

There are many small extents of acid/neutral flush throughout the site, associated with water seepages. 

These are too small to map. Flush vegetation where there is some mineral enrichment is referable to NVC 

M23 rush-pasture. The examples at the site are mainly the M23b sub-community, dominated by Soft Rush 

with a few associated herbs such as Marsh Thistle Cirsium palustre, Creeping Buttercup Ranunculus repens 

and mosses indicative of neutral soil conditions, such as Calliergonella cuspidata and Brachythecium 

rutabulum. Flushes occurring in more acidic conditions have Soft Rush with much Sphagnum fallax and 

usually some Polytrichum commune. 

 

F1 Swamp 

An area of swamp habitat occurs in a small hollow at NS 67957 38056. The vegetation is dominated by 

Bottle Sedge Carex rostrata and there is much Sphagnum fallax, typical of M4 Carex rostrata-Sphagnum 

fallax mire. It seems likely that the feature was created by the extraction of stone from there. 

 
 

Figure 5. Bottle Sedge swamp, with Sphagnum fallax, Polytrichum commune and rushes 

 

G2    Running Water (G Open water) 

There are several wet drainage ditches throughout the site. Those frequently have marginal marsh 

habitat, described above. The flowing water often has Flote Grass Glyceria fluitans or Brooklime Veronica 

beccabunga. 

 

I2.1 Quarry 

There is a relic quarry at the easternmost tip of the site. Unused for many years, most of the remaining 

spoil is now covered by plants, commonly bryophtyes. 
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Figure 6. Quarry 

 

I2.2 Spoil 

In several locations in the north of the site there are piles of rocks, probably derived from field 

clearance. The piles are too small to map.  

 

J2.5 Wall 

There are drystane walls forming most of the field boundaries around and within the site. These are in 

various states of repair and most also have modern post and wire fence boundaries for stock control. 
 

 
Figure 7. Drystane dyke and area of Soft Rush 

 

The habitats are mapped on Figure 8 and a species list given in Appendix 1. 

 



 

 

Figure 8. Habitats of West Dykehead       



 

 

3.2.2 No invasive species were recorded. 
 

3.2.3 Groundwater Dependant Terrestrial Ecosystems 

SEPA requires that the effect on Groundwater Dependent Terrestrial Ecosystems (GWDTEs) is 

investigated. SEPA currently defines GWDTEs on the basis of specific NVC communities. SEPA Guidance 

Note 4 (LUPS-GU4) 38 provides a table detailing the definition of GWDTEs as per the NVC.5 These include 

a number of mire, flush, swamp, grassland and wet woodland communities. Each community is assigned 

a score; these are outlined in Table 1 below. 

Table 1.  Groundwater Dependency Scores 
 

Score Description 

1 Denotes 'Strong dependency on groundwater discharge from bedrock or superficial aquifers at a 

majority of sites' 

2 Denotes 'Likely to be some dependency on groundwater discharge at a majority of sites – either 

direct from recognised aquifers or indirectly as recharge from minor aquifers in superficial 

deposits. Water from other sources (surface run off, overbank flooding etc) may also be very 

important;' 

3 Denotes 'Groundwater discharge usually irrelevant. Site fed by other water sources. This may 

include components of ombrogenous systems with intrinsic groundwater system fed by rain.' 

 

The vast majority of the habitats recorded will not be affected by the development. The indirect effects on 

the habitat are considered to be of negligible magnitude and of negligible significance. 

Out of the list of GWDTEs there are a number of examples of M6c Carex echinata-Sphagnum fallax-Sphagnum 

denticulatum mire, M23b Juncus effusus/acutiflorus-Galium palustre rush-pasture and M4 Carex rostrata-

Sphagnum fallax mire. The first two communities occur as linear strips along the margins of the various 

ditches, drain-lines and moorgrips within the site. Both can be highly dependent on groundwater sources but 

at these locations they are associated with near surface flows into or out of their associated drainage features 

rather than emerging groundwater. The single example of M4 mire is associated with water pooling in a small 

depression. Nevertheless there could be an indirect impact as a result of overflows flows from the adjacent 

track. That can be reduced to be of negligible significance by correct management of track drainage. 

Use of best practice construction and design of drainage measures will be exercised if the chosen route for 

the new section of access track deviates from the constructed, permitted access route.  

 

3.2.4 Protected Species 

Bats  

The woodland along the northern edge of the site offers potential feeding and roosting opportunities for 

bats and it is also likely that they will forage across much of the rest of the site on occasion. Potential roost 

features were identified in the woodland strips. The comments for the woodland strips in the original West 

Dykes report remain valid and the potential bat roost features will have to be considered if trees removed.  

 
5 Land Use Planning System SEPA Guidance Note 31, 2017. Guidance on Assessing the Impacts of Development Proposals on 

Groundwater Abstractions and Groundwater Dependent Terrestrial Ecosystems 
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Badger  

Badger evidence is discussed in the Confidential Annex. 

 

Otter 

Otter presence was noted in the ditch which flows along the line of the northeast boundary towards the West 

Dykes site. Evidence was two old spraints on a mossy wall by the drain where it passed through the field 

boundary (NS 67523 38346). A further old spraint was noted on stone by a small drain in the woodland strip 

on the northern boundary of the site (NS 67513 38350). 

At the West Dykes site, a further two old spraints were noted on a mossy stone by a drain on the east side of 

the existing access track (NS 67658 38863). This drain being the same one as that mentioned for the first 

West Dykehead record. Otter evidence is shown in the Confidential Annex Figure 1.. 

 

Other mammals 

The other mammal evidence recorded was Fox Vulpes vulpes, Mole Talpa europaea, Roe Deer Capreolus 

capreolus and Field Vole Microtus agrestis runs and latrines. There was evidence of old Rabbit (Oryctolagus 

cuniculus) burrows in the strip of woodland in the north of the site.  

 

Reptiles 

As with the West Dykes site, no reptiles were recorded but there is a possibility they may be present on site 

as the habitat is suitable There are old drystane dykes which could possibly be suitable for hibernating reptiles 

along with some piles of stone and a small disused quarry. Common Lizard was noted in similar habitat at a 

site c3km to the north east on an earlier ecological survey.  

 

Amphibians 

Predated Frog Rana temporaria was noted at two widely separated locations and there could possibly be 

Common Toad Bufo bufo, and newt species Lissotriton species using the site. There are no suitable ponds 

for Great Crested Newt Triturus cristatus. Predated Frogs were also noted in the West Dykes site. 

 

Birds 
A number of bird species were recorded utilising the site. A list is given in Table 2. Several red and amber 

listed species of conservation concern6 were recorded and these are highlighted. Curlew and Skylark are also 

Scottish Biodiversity List Priority Species7.  

 

 

 

 

Table 2. Birds Recorded West Dykehead, 13 April 2022.  
 

Species  Scientific name  Conservation status  Activity   

 
6 RSPB Birds of Conservation Concern 5 2022. Red is the highest conservation priority, with species needing urgent action. Amber 

is the next most critical group, followed by green.  
7 SBL priority species were those that were identified as being the most threatened and requiring conservation action.  
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Blue Tit  Cyanistes caeruleus  Green listed  Several birds calling in woodland strip; will 

possibly nest.  

Buzzard Buteo buteo Green listed An active nest in the woodland strip in the 

north of the site. 

Carrion Crow  Corvus corone  Green listed  Several birds flying over and a nest in the 

northern woodland strip. 

Curlew Numenius arquata Red listed 

UKBAP Priority  

One bird flew over the south side of the site 

calling and then flew off to the north, could 

possibly nest on site. 

Golden Plover Pluvialis apricaria Green listed A flock of 25 were noted flying around the 

moorland to the south of the site. It is possible 

these birds could feed on site on occasion. 

Great Tit Parus major Green listed Birds noted in the northern woodland strip. 

Meadow Pipit Anthus pratensis Amber listed Recorded across the site, at least sixteen 

territories present 

Skylark Alauda arvensis  Red listed  

UKBAP Priority  

Recorded across the site, at least eight 

territories present. 

Wren  Troglodytes troglodytes   Amber listed  A territory recorded in the woodland strip in 

the north of the site. 

  

4. Legislation and Policy 
 

4.1   Legislation 

 

4.1.1 Full consideration has been given to all relevant nature conservation legislation when carrying out 

this assessment, these include:  
 

• The Conservation of Wild Birds (the Birds Directive) 1979 (as amended); 

• The Conservation (Natural Habitats, &c.) Regulations 1994 (as amended); 

• Wildlife and Countryside Act 1981 (as amended in Scotland);  

• Wildlife and Natural Environment (Scotland) Act 2011 (as amended); and  

• Nature Conservation (Scotland) Act 2004 (referencing the Convention on Biological  

Biodiversity (1992) and the Scottish Biodiversity Strategy, which are implemented through  

Biodiversity Action Plans (BAP), namely the UK Biodiversity Action Plan (UKBAP) and Local  

BAP (LBAP)). 

 

 

 

 

 

4.2   Planning Policies 

 

Wildlife Legislation 
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4.2.1 The policies set out below are those relevant to nature conservation and include those from the South 

Lanarkshire Local Development Plan 2, 2020 (LDP). This document comprises the land use plan which 

sets out the policies and proposals which South Lanarkshire Council wishes to use to guide 

development across the area.  

 

4.2.2  In respect to the above, regard has been made to the following policies:  

• Scottish Planning Policy (SPP) 2014 (Scottish Government, 2014);  

• Planning Advice Note 60: Planning for Natural Heritage (Scottish Government, 2000);  and 

• South Lanarkshire Council LDP2.  

 

 

Scottish Biodiversity List (SBL) 
 

4.2.3 Scottish Ministers created the Scottish Biodiversity List (SBL) in 2005 in order to satisfy the  

requirements under Section 2(4) of the Nature Conservation (Scotland) Act 2004 and to assist  

public bodies in carrying out conservation of biodiversity, and to provide the general public  

with information regarding conservation within Scotland. The list contains habitats, plants and  

species which are deemed to be of principal importance to the Scottish population and meet  

the social criteria, defined as being ‘important for any reason including for conservation  

reasons, for their own personal enjoyment, as economically important, simply their favourites, as 

symbols of Scottish identity or just that they are nice to see’.  (Blake, 2005).  

 

Local Biodiversity Action Plan 
 

4.2.4 The South Lanarkshire Council Biodiversity Strategy 2018 to 2022 emphasises the fact that the 

natural environment is an asset which can contribute to the economic growth of South 

Lanarkshire if it is managed and used in a sustainable manner. 

 

4.2.5 The biodiversity focuses on six ecosystems:  

• Freshwater; 

• Lowland and farmland; 

• Peatland; 

• Upland; 

• Urban; and 

• Woodland. 

It also has five cross cutting challenges: 

• Climate change; 

• Soils and geology; 

• Invasive, non-native species; 

• Key sites; and 

• People and nature. 

 

5. Evaluation and Recommendations  
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5.1    Designated Sites  

No designated sites will be directly affected by the development. There may be some connection to 

the Muirkirk and North Lowther Uplands as it is only 4km distant and the Golden Plover may be 

associated with this SPA. However, the impacts are likely to be negligible. 

  

5.2     Habitats  

 

4.2.1 Habitats of Conservation Concern 

 

Four of the South Lanarkshire Biodiversity Strategy ecosystems are present on site: Freshwater, 

Lowland and farmland, Upland and Woodland.  
 

There are no UK BAP Priority Habitats present on site.  
  

4.2.2 There will be a very small loss of habitat. Most of the access track and turbine base have already 

been cleared by the previous proposal for a wind farm. Further loss will include a very small amount of 

improved grassland, and possibly a very small amount of semi-improved neutral grassland. There will 

be no significant loss of South Lanarkshire LBAP priority ecosystems. 

 

4.2.3 There is potential for the risk of pollution of the watercourses from silt and other pollution during 

construction of the track and turbine. This will be mitigated through provision of a Construction and 

Environmental Management Plan produced in line with best practice guidance. As such there is 

negligible risk of significant contamination or pollution.  

 

4.2.4 Following correct guidance and procedures will ensure no significant impact on GWDTEs. 

  

4.3 Species 

 

4.3.1 Recommendations for Badgers are contained within the Confidential Annex.  
 

4.3.2 No other protected structure such as a, holt or drey is likely to be disturbed by the development. 

Potential bat roost features will require to be considered along the access track through West Dykes. 

As such no impacts are expected on these structures.  

 

4.3.3 Where sections of drystane dykes require to be demolished they require to be checked for 

hibernating Common Lizards if the work takes place during the winter months. 

 

4.3.4 As the loss of habitat is small, the loss to birds will be of low significance.  However the various 

habitats will support nesting birds, as such efforts will be made to ensure site clearance and the 

removal of trees will be required to take place outside the main bird breeding season (March to August 

inclusive) in order that no nests are disturbed. If this is not possible an experienced ornithologist will 

carry out nest checks prior to work being carried out. 

 

4.4 Reduction of impacts and Mitigation 
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4.4.1 Areas of the track are very wet and a number of cross drains will be required. Further cross drains 

will be installed where necessary. 

 

4.4.2 It would be very beneficial to birds to consider putting up a selection of nestboxes. Nestboxes for 

Blue Tits, Great Tits, Starlings, Treecreepers and Tawny and Barn Owls could be considered.  

 

4.5 The Wildlife and Countryside Act  

The law pertaining to protected species and nesting birds and protected species is outlined in Appendix 

2.  
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Appendix 1. Plant Species List 

 

Scientific name Common name 

Achillea millefolium Yarrow 

Achillea ptarmica Sneezewort 

Agrostis canina Velvet Bent 

Agrostis stolonifera Creeping Bent 

Anthoxanthum odoratum Sweet Vernal-grass 

Betula pubescens Downy Birch      

Bellis perennis Daisy 

Calluna vulgaris Heather  

Caltha palustris Marsh Marigold 

Cardamine pratensis Cuckooflower 

Carex nigra Common Sedge 

Cirsium arvense Creeping Thistle 

Cirsium palustre Marsh Thistle 

Cirsium vulgare Spear Thistle 

Crataegus monogyna Hawthorn 

Cynosurus cristatus Crested Dog’s Tail 

Dactylis glomerata Cocks-foot 

Deschampsia cespitosa Tufted Hair-grass 

Deschampsia flexuosa Wavy Hair-grass 

Digitalis purpurea Foxglove 

Eleocharis palustris Spike Rush 

Epilobium hirsutum Great Willowherb 

Epilobium palustre Marsh Willowherb 

Eriophorum vaginatum Hare's-tail Cottongrass 

Fagus sylvatica Beech 

Festuca rubra Red Fescue 

Galium saxatile Heath Bedstraw 

Glyceria fluitans Flote Grass 

Holcus lanatus Yorkshire Fog 

Juncus acutiflorus Sharp-flowered Rush 

Juncus effusus Soft Rush 

Juncus squarrosus Heath Rush 

Lolium perenne Perennial Rye Grass 

Lotus pedunculatus Greater Birds-foot-trefoil 

Lychnis flos-cuculi Ragged Robin 

Montia fontana Blinks 

Pleurozium schreberi Red-stemmed Feather Moss 

Poa annua Annual Meadow Grass 

Polytrichum commune Common Haircap moss 

Potentilla erecta Tormentil 

Ranunculus acris Meadow Buttercup 

Ranunculus flammula Lesser Spearwort 

Ranunculus repens Creeping Buttercup 

Rubus fruticosus Bramble 
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Rumex acetosa Common Sorrel 

Rumex obtusifolius Broad-leaved Dock 

Senecio aquaticus Marsh Ragwort 

Senecio jacobaea Ragwort 

Sorbus aucuparia Rowan 

Sphagnum fallax Flat-topped bog Moss 

Stachys palustris Marsh Woundwort 

Succisa pratensis  Devil’s Bit Scabious 

Trifolium pratense Red Clover 

Trifolium repens White Clover 

Urtica dioica Nettle 

Veronica beccabunga Brooklime 

Viola riviniana Common Dog-violet 
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Appendix 2. Legislation  
  

Protected Species  
 

Badgers 

Badgers and their setts are protected by the Protection of Badgers Act 1992. Offences relevant to development works 
include: 

• wilfully kill, injure, take, possess or cruelly ill-treat a Badger, or attempt to do so 
• interfere with a sett by damaging or destroying it 
• obstruct access to, or any entrance of, a Badger sett 
• disturb a Badger when it is occupying a sett 

Note that if any of the above resulted from a person being reckless, even if they had no intention of committing the 
offence, their action would still be considered an offence. 

A person is not guilty of an offence if it can be shown that the act was 'the incidental result of a lawful operation and 
could not have been reasonably avoided'; only a court can decide what is 'reasonable' in any set of circumstances. In 
practice, a developer can avoid running into problems here if the procedure summarised on page 14 is followed. 

Penalties for offences under this legislation can be up to six months in prison and a fine of up to £5,000 for each 
offence. 

A Badger sett is defined in the Act as 'any structure or place which displays signs indicating current use by a Badger'. 
This can include culverts, pipes and holes under sheds, piles of boulders, old mines and quarries etc. 

'Current use' does not simply mean 'current occupation' and for licensing purposes it is defined as 'any sett within an 
occupied Badger territory regardless of when it may have last been used'. A sett therefore, in an occupied territory, 
is classified as in current use even if it is only used seasonally or occasionally by Badgers, and is afforded the same 
protection in law. 

Additional offences relate to cruelty; digging; dogs entering setts, possession and sale and marking.    

Section 33 of the Wildlife and Natural Environment (Scotland) Act 2011 amends the Protection of Badgers Act 1992 

by creating a new offence of knowingly causing or permitting offences under that Act. 

Part 5 Section 36 amends the Nature Conservation (Scotland) Act 2004 by inserting a new Section into that Act, which 

requires those public bodies subject to the biodiversity duty to prepare and publish reports on compliance with that 

duty every 3 years. 

The 1992 Act provides for licences to be issued for certain activities which would otherwise be prohibited. Scottish 
Natural Heritage (SNH) is the authority responsible for issuing licences under the Act for the purpose of development 
as defined under the Town and Country Planning (Scotland) Act 1972, now superseded by the Town and Country 
Planning (Scotland) Act 1997. 

A licence must be obtained from NatureScot for any work that may cause disturbance to a Badger or involves the 
damage or destruction of a sett. Licences are generally, but not exclusively, issued to Badger experts, whose role is to 
provide on-site advice and, where necessary, supervise all the licensed work. In some cases, the licence may be issued 
directly to the developer, in which case the Badger expert would be named as their agent. To whom the licence is 
issued is dependent on the development, but also on what and who is involved in the necessary works. Should there 
be any uncertainty over the respective roles and responsibilities in this regard; the developer should contact 
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NatureScot for clarification. Licences are not normally issued during the breeding season, which is between 30th 
November and 1st July, and cannot be issued retrospectively. Activities that necessarily involve disturbance should 
therefore be programmed to take place out with this period. Licences are usually only issued after full planning 
permission has been granted so that there is no conflict with the planning process. 

 

 

Otters and Bats 

A summary of the offences relating to species listed on Schedule 2 of the Habitats Regulations are given below. 

These offences relate to all life stages of the animal. This applies to Otters and bats.  

It is an offence to deliberately or recklessly:  

• Capture, injure or kill such an animal;   

• Harass an animal or group of animals;    

• Disturb an animal while it is occupying a structure or place used for shelter or protection;   

• Disturb an animal while it is rearing or otherwise caring for its young;   

• Obstruct access to a breeding site or resting place, or otherwise deny the animal use of that place;   

• Disturb an animal in a manner that is, or in circumstances which are, likely to significantly affect the 

local distribution or abundance of the species;   

• Disturb an animal in a manner that is, or in circumstances which are, likely to impair its ability to 

survive, breed or reproduce, or rear or otherwise care for its young;  

• Disturb an animal while it is migrating or hibernating; or  

• Damage or destroy a breeding site or resting place of such an animal (this does not need to be 

deliberate or reckless to constitute an offence and is irrespective of whether an animal is present at 

that time).   

Birds  

The Wildlife and Countryside Act 1981 (with Nature Conservation (Scotland) 2004 Act amendments).  

  

1. Subject to the provisions of this Part, if any person intentionally or recklessly –   

  

a) kills, injures or takes any wild bird;  

b) takes, damages or destroys or otherwise interferes with any wild bird while that nest is in      use 

or being built; or  

   (ba)   at any other time takes, damages, destroys or otherwise interferes with any nest habitually  used by 

any wild bird included in Schedule A1;  

   (bb)   obstructs or prevents any wild bird from using its nest  

  

he shall be guilty of an offence.  

Any person convicted of an offence under subsection (1) in respect of-  

a) bird included in Schedule 1, or any part of, or anything derived from such a bird; b) The 

nest of such a bird;  

c) an egg of such a bird or any part of such an egg   
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shall be liable to a special penalty  

  

5. Subject to the provision of this Part, if any person intentionally or recklessly  

 

• disturbs any wild bird included in Schedule 1 while it is building a nest or is in, on or near a nest 

containing eggs or young; or  

• disturbs dependant young of such a bird he shall be guilty of an offence and subject to a special penalty 

under the Wildlife and Countryside Act 1981, Schedule 1 species are protected by special penalties at 

all times.   

 


